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Legislative Proposal Summary
Wisconsin Department of Revenue
Income, Sales & Excise Tax Division

DATE: August 24, 2006

TITLE: Direct Marketing of Cigarettes and Tobacco Products

DESCRIPTION OF CURRENT LAW AND PROBLEM

2005 Act 25 provided for cigarette sales to consumers in Wisconsin by direct marketing
if the direct marketer fuifils certain requirements.

Direct marketers must submit to the department their name, trade name, address
of the person’s principal place of business, phone number, e-mail address and
Web site address. ’

Direct marketers must certify to the department that they will acquire stamped
cigarettes from a licensed distributor or unstamped cigarettes from the
manufacturer, pay the tax imposed on all unstamped cigarettes, affix the stamps
to the cigarette packages and sell only the stamped cigarettes in Wisconsin by
direct marketing.

Direct marketers must certify to the department that the they will register with
debit and credit card companies; that the invoices for all shipments will bear the
direct marketers’ name and address and any valid cigarette permit issued to the
seller by DOR; direct marketers will provide DOR any information the DOR
considers necessary to administer the law.

Direct marketer may not sell any cigarettes to consumers in Wisconsin unless the
sales tax, use tax, or cigarette tax has been paid on the sale of the cigarettes.
Direct marketer must verify the consumer’s name and address and that the
consumer is at least 18 years of age and obtain a statement signed by the
consumer at the time of purchase.

Direct marketers who sells cigarettes by means of the Internet shall obtain the
purchasers’ e-mail address and receive payment by credit card, debit card, or
check prior to shipping. o '

Packages are to be clearly labeled “Cigarettes” on the outside of the packages.
Persons receiving delivery must show a government issued identification card
verifying that the person is at least 18 years old.

Act 25 does not give DOR any enforcement authority over direct marketers to ensure
they are complying with the requirements of the law.

Act 25 retained the municipal licensing requirement.

RECOMMENDATION FOR ACTION

.

Require direct marketers to obtain a direct marketing permit from DOR to sell
cigarettes and tobacco products in Wisconsin with certain requirements already
in Act 25.

Require direct marketers obtain a Wisconsin seller’s permit.

Remove the requirement that direct marketers obtain a municipal retailer license.
Provide for penalties for noncompliance.




¢ Include tobacco products.

ADMINISTRATIVE IMPACT
Administrative impact is minimal

FAIRNESS/TAX EQUITY
Changes in the law will ensure a level-playing field between retailers, distributors,

manufacturers and direct marketers.

FISCAL EFFECT
Fiscal impact is minimal

SUMMARY OF RECOMMENDED CHANGES

e Eliminate requirement that direct marketers obtain a municipal retailer license in
s. 134.65(1)

o Add language to require direct marketers to obtain a direct marketing permit from
DOR to direct market cigarettes and tobacco products in Wisconsin with
language regarding who may not obtain a permit.

o Amend s. 134.65(5) to increase fines from $25 for the first violation to $500; from
$200 to $5,000 nor less than $1,000 for the 2™ or subsequent offense.

Add requirement that direct marketers obtain a sellers permit

e Do various clean-up of language in the existing law as follows:

139.44(1m) change cigarette meter to cigarette tax impression machine
139.75 to 139.83 change he or she to the person

139.75(4) add in this state after “Any person” and delete the same phrase
after “tobacco products”.

139.75(7) add “by a retailer.”

139.75(8) change “Retailer” to has the meaning given in s. 134.66(1)(g).
139.79 Add to title, Permits “required. Delete “distributor; subjobber”.
139.79(1) add “direct marketer” after distributor.

139.79(2) change 139.34(1)(b) to (1)(c).

139.81(1) delete “or take orders for”; add “or solicit sales of” tobacco
products. Delete “for any manufacturer or permittee.

139.81(2) Change 139.34(1)(b) to (1)(c).

EFFECTIVE DATE AN/OR INITIAL APPLICABILITY

Effective on date of publication.

DOR CONTACT PERSON

Diane Hardt
266-6798

Prepared by:
Lili Best Crane

266-8025



2007 - 2008 LEGISLATURE LRB—0719_Q// /

DOA:.:......Easton, BB0153 - Direct marketing of cigarettes and tobacco
products

FoR 2007-09 BUDGET —— NOT READY FOR INTRODUCTION

%ﬁ%@"{ J }xM@& i /V/

+7 Y Cﬁ}:

‘AQ,M‘

w8

/ gﬁf}é}*’} 7§/
1 AN AcT / relating to: ?%?[ }j&“ }QI

enact as foIIo S

(END) T




&7/7/5’/

2005 - 2006 LEGISLATURE LRB“%/ 1
JK:kjf/lk/cjsiwlj;jf

/ A
April 3, 2006 - Introd ‘ed by Representative KREUSER, cosponsored by Senator

MILLER. Referregj o Committee on State Affairs.
-/ '

oo

2 amend 77.61 (11), 134.65 (1), 134.65 (2) (a), 134.65 (5),139.30 (7), 139.32 (4),
3 139.321 (1) (intro.), 139.321 (1) (a) 1., 139.34 (1) (2)7139.34 (1) () (intro.), 139.34
4 (4), 139.34 (6), 139.34 (8), 139.345 () (a) (ingr6), 139.345 (1) (b), 139.345 (1) 0)

5 139.345 (3) (intro.), 139.345 (3)\(*&)\(111’(1' 5, 139.345 (7) (a), 139.37 (1) (), 139.40
6 (1), 139.40 (2), 139.44 (1m), 139.44 (2 139.44 (3), 139.44 (4), 139.44 (5), 139.44
7 (6), 139.44 (7), 139.75 (2), 139,75 (4) (a),\sys (4) (), 139.75 (7), 139.75 (8),
8 139.79 (title), 139.79 (1), 139.79 (2), 139.81 (1)\ahq\139.81 (2); to repeal and
9 recreate 139.30 (4n?/;,gif1d to create 134.65 (1n), 13\4.&‘5\(11"), 134.66 (2) (d),
10 134.66 (3m), 139.30'(8s), 139.34 (1) (¢) 3m., 139.34 (1) (¢) 4m139.34 (1) (cm),
11 139.345 (3) (a) /zf” b 139.345 (3) (a) 2. c., 139.345 (8), 139.345 (9),\13%45 (10),

7
12 139.44 (6m2{139.75 (3g), 139.75 (3r), 139.75 (4) (cm), 139.75 (4n), 139.76 (3),
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QIE TAKAI0M "Analysis by the Legislative Reference Bureau

Under current law, generally, a perspn may not sell cigarettes in this state as
a distributor, jobber, vending machine operator, or multiple retailer without having
a permit from the-Department-of-Revent I “jobber” is any person who
acquires cigarettes from manufacturers or distributors, stores the cigarettes, and
sells the cigarettes to retailers for resale.

Current law also prohibits a direct marketer from selling cigarettes to
consumers in this state unless the direct marketer fulfills certain requirements.
Current law defines “direct marketing” as publishing or making accessible an offer
for the sale of cigarettes to consumers in this state, or selling cigarettes, using any
means by which the consumer is not physically present on a premise that sells
cigarettes.

Under current law, a direct marketer must certify to DOR: that the person will
register with debit and credit card companies; that the invoices for all shipments of
cigarettes will bear the direct marketer’'s name and address; and that the direct
marketer will provide DOR any information that DOR considers necessary. The
direct marketer may not sell any cigarettes unless the sales tax, use tax, or cigarette
tax, as appropriate, has been paid on the sale of the cigarettes.

Current law requires a direct marketer who sells cigarettes to consumers in this
state to verify the consumer’s name and address and that the consumer is at least
18 years of age. In addition, any person who delivers such cigarettes to consumers
in this state must verify that the person who purchased the cigarettes, and who
receives the delivery, is at least 18 years of age.

Under this bill, generally, the same provisions under current law that apply to
the direct marketing of cigarettes also apply to the direct marketing of tobacco
products. In addition, no person may sell cigarettes or tobacco products to consumers
in this state unless the person applies to DOR for a permit.

Under current law, a person may not sell cigarettes or tobacco products to
consumers in this state unless the person obtains a license from each city, village, or
town in which the person intends to sell cigarettes or tobacco preducts. Under the
bill, no city, village, or town may issue a license to any person who has an arrest or
conviction record related to selling cigarettes or tobacco products. Under the bill, a
direct marketer who holds a valid permit to sell cigarettes or tobacco products to
consumers in this state is not required to obtain a license from each city, village, or
town in which the cigarettes or tobacco products are sold.

Because this bill creates a new crime or revises a penalty for an existing crime,
the Joint Review Committee on Criminal Penalties may be requested to prepare a
report concerning the proposed penalty and the costs or savings that are likely to
result if the bill is enacted.
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

v
1 SEcCTION 1. 77.61 (11) of the statutes is amended to read:
2 77.61 (11) Any city, village or town clerk or other official whose duty it is to issue
3 licenses or permits to engage in a i)usiness involving the sale at retail of tangible
4 personal property subject to tax under this subchapter, or the furnishing of services
5 so subject’ to tax, shall, before issuing such license or permit, require proof that the
6 person to whom such license or permit is to be issued is the holder of a seller’s permit
7 as-required-by or is registered to collect. report, and remit use tax under this
8 subchapter or has been informed by an employee of the department that the
9 departinent will issue a seller’s permit to that person or register that person to
P Q?,J« collect, report. and remit;se tax.
11 SECTION 2. 134.65 (1) of the statutes is amended to read:
12 134.65 (1) No person shall in any manner, or upon any pretense, or by any

13/{;\}device, directly or indirectly sell, expose for sale, possess with intent to sell,
.
Lo

H
S

14+~ exchange, barter, dispose of or give away any cigarettes or tobacco products to any

15 person not holding a license as herein provided or a permit under ss. 139.30 to 139.41

16@139.79 £0)139.795 without first obtaining a license from the clerk of the city, village
E 7

7 x’
17 or town wherein such privilege is sought to be exercised. This subsection does not
o o
18 apply to a person who holds a valid permit under s. 139.345 or 139.795 and who sells
19 cigarettes or tobacco products solely as a direct marketer.

VAL
20 SECTION 3. 134.65 (1n) of the statutes is created to read:
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134.65 (In) (a) The department of revenue shall prepare an application form
for licenses issued under this sectig;l. In addition to the information required under
sub. (lm}{ the form shall require all of the following information:

1. The applicant’s history relevant to the applicant’s fitness to hold a license
under this section.

2. The kind of license for which the applicant is applying.

3. The premises where cigarettes or tobacco products will be sold or stored.

4. If the applicant is a corporation, the identity of the corporate officers and
agent.

5. If the applicant is a limited liability company, the identity of the company

members or managers and agent.

6. The applicant’s trade name, if any.

7. Any other information required by the department. r
| Ao m
(b) The department of revenue shall provide (1) copy of @applicatior;/mepared
Ay /
under this subsection to each city, village, and town. The

(c) Each applicant for a license under this’section shall use the application form
prepared under this subsection.

(d) 1. Each application for a license under this section shall be sworn to by the
applicant and the applicant shall submit the application with the clerk of the city,
village, or town where the intended place of sale is located.

2. Within 10 days of any change in any fact set forth in an application, the
applicant or license holder shall file a written description of the change with the clerk
of the city, village, or town where the application was submitted. s
3. Any person may inspect applications submitted under this paragraph. The

clerk of each city, village, or town where such applications are submitted shall retain




©w 2] ~N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

2005 — 2006 Legislature -5~ : JK:kj%/llzkI?(;s/z\’jgglf

ASSEMBLY BILL 1170 SEcTION 3

all applications submitted under this paragraph, but may destroy all applications

that have been retained for 4 years or longer.
VA
SecTION 4. 134.65 (1r) of the statutes is created to read:
v

134.65 (1r) (a) )Né license under sub. (<1) may be issued to any person to whom

any of the following applies:

1. @gj’;c?to ss. 111.321, 111.322, and 111.33@_@1(—:‘ person has an arrest record

or a conviction record.

2. (Fonb IS AT RZ L3

of a felony, or as a repeat or habitual offender, unless pardoned. J

4335 the person has been convicted

3. The person has not submitted proof as provided under s. 77.61 (11).

4. The person is not 18 years of age or older. v

(b) The requirements under par. (a) apply to all partners of a partnership, all
members of limited liability company, all agents of a limited liability company or
corporation, and all officers of a corporation. Subject to ss. 111.321, 111.322, and
111.335, if a business entity llas been convicted of a crime, the entity may not be
issued a license under sub. (lgjfunless the entity has terminated its relationship with
the individuals whose actions directly contributed to the conviction.

SEcTION 5. 134.65 (Zi;vza) of the statutes is amended to read:

134.65 (2) (a) Exeept Subject to sub. (17). and except as provided in par. (b),

upon filing of a proper written application a license shall be issued on July 1 of each
year or when applied for and continue in force until the following June 30 unless
sooner revoked. The city, village or town may charge a fee for the license of not leés
than $5 nor more than $100 per year which shall be paid to the city, village or town
treasurer before the license is issued.

/s
SECTION 6. 134.65 (5) of the statutes is amended to read:
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‘@7‘3;, ing)180 days or both for the 2nd or

1A
< S

subsequent offense. H-upen-such-2ad-orsubsequent-vielation. the-person-so-violating

thereof;-the person-shall-be fined not-moere-than-$300-nor less-than-$25-or- imprisened

not-exceeding 60-days-or-beth—Cenvietion Upon conviction of a 2nd or subsequent

offense, the court shall immediately terminate the license of the person convicted ef-

are and the person shall not

be entitled to another license hereunder for a period of 5 years thereafter, nor shall
the person in that period act as the servant or agent of a person licensed hereunder
for the performance of the acts authorized by such license.

2>
SECTION 7. 134.66 (2) (d) of the statutes is created to read:

s s

(d) @QWamﬁgﬁur%rf itect marketer, distributor, jobber, subjobber /

eic employees. or. agents; ’fﬁ;?provide cigarettes or tobacco products

134.66 (2)

{_or retaileT, or

18

19

20

21

22

23

24

for nominal or no consideration to any person under the age of 18. v

SECTION 8. 134.66 (Smi)ﬁof the statutes is created to read:

134.66 (3m) DEFENSE OF DIRECT MARKETER. Proof of all of the following facts by
a direct marketer who sells cigarettes or tobacco products to a person under the age
of 18 is a defense to any prosecution for a violation under sub. (2) (a):

(@) That the direct marketer used a mechanism, approved by the department
of revenue, for verifying the age of the purchaser.

(b) That the purchaser falsely represented that he or she had attained the age

of 18 and presented a copy or facsimile of an identification card.
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(¢) That the name and birthdate of the purchaser, as indicated by the purchaser,
matched the name and birthdate on the identification presented under par. (b).

(d) That the sale was made in good faith, in reasonable reliance on the
mechanism described in par. (a) and the representation and identification under /

pars. (b) and (c¢), and in the belief that the purchaser had attained the age of 18.

v
SecTION 9. 139.30 (4n) of the statutes@ated by 2005 Wisconsin Amg

repealed and recreated to read: /
139.30 (4n) “Identification card” has the meaning given in s. 134.66 (1) (c).
s
SEcTION 10. 139.30 (7) of the statutes is amended to read: /

139.30 (7) “Manufacturer” means any person who directly manufactures
cigarettes for the purpose of sale, including the authorized agent of a person who
directly manufactures cigarettes for the purpose of sale.

SEcTiON 11. 139.30 (é/s) of the statutes is created to read:

139.30 (8s) “Person” means any individual, sole proprietorship, partnership,

RDEEOM IS AN S

limited liability company, corporation, or association, or any owner of a single-owner
v
entity that is disregarded as a separate entity under ch. 71.
SECTION 12. 139.32 (4) of the statutes is amended to read:

139.32 (4) In lieu of stamps the secretary may authorize impressions applied

by the use of meter machines. The secretary shall prescribe by rule the type of  /

impression and the kind of rjl/achines which may be used.

SecTtioN 13. 139.321 (1) (intro.) of the statutes{ as affected by 2005 Wisconsin

= @ is amended to read:

139.321 (1) (intro.) It is unlawful for any person to purchase or possess

cigarettes unless the required stamps are properly affixed as provided in ss. 139.32

(1) and 139.33 (4).
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e
1 SEcTION 14. 139.321 (1) (a) 1. of the statutes is amended to read:
2 139.321 (1) (a) 1. Manufacturers, bonded direct marketers, distributors or
3 warehouse operators possessing valid permits issued by the secretary.
4 SEcTION 15. 139.34 (1) (a&f of the statutes is amended to read:
5 139.34 (1) (@) No person may manufacture cigarettes in this state or sell
6 cigarettes in this state as a distributor, manufacturer, jobber, vending machine
7 ope‘rator direct marketer, or multiple retailer and no person may operate a
8 warehouse in this state for the storage of cigarettes for another person without first
9 filing an application for and obtaining the proper permit to perform such operations
10 from the department. S
11 SEcTION 16. 139.34 (1) (b) of the statutes is repealed.

T,
\ﬁ//SEﬁT*@Nﬂ“”IWTﬁé) {intro.) of the statutes is dmended to Pead “”zx
o Bf’f

13 ; / 539 ?Ml) (c) (mtrm)f ect-toss. f}, 335,70 N6 permnf
§1/4 5 / under; is sectmﬁ m/a‘j? be Qrgm; -t Wﬂ@%&%@m@n}bﬁﬁ{% follow/;ng éff)pl S
15 'SECTION 18. 139.34 (1 ) (c) 3m. of the statutes is created to read:
16 1(3/9.34 (1) (© 3m. The person has not submitted proof as provided under s.
17 77.61 (11).

A (n
18 SEcTION 19. 139.34 (1) (c) 4m. of the statutes is created to read:
19 139.34 (1) (c) 4m. The person isle years of age or older.
20 SEcTION 20. 139.34 (1)V(cm) of the statutes is created to read:

139.34 (1) (cm) The requirements under par. (C?gapply to all partners of a
partnership, all members of a limited liability company, all agents/d%%em

oldées of a limited liability company or corporation, and all officers of a

24 corporation.
g

25 SEcTION 21. 139.34 (4) of the statutes is amended to read:
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1 139.34 (4) A separate permit shall be required of and issued to each class of
2 permittee and the holder of any permit shall perform only the operations thereby
3 aﬁthorized. Such permit shall not be transferable from one person to another or from
4 one premises to another. A separate permit shall be required for each place where
5 cigarettes are stamped or where cigarettes are stored for sale at wholesale or,
6 through vending machines or multiple retail outlets, or by direct marketing.
7 SEcCTION 22. 139.34 (6)‘:)f the statutes is amended to read:
8 139.34 (6) A vending machine operator or a multiple retailer may acquire
9 unstamped cigarettes from the manufacturers thereof and affix the stamps to
10 packages or other containers only if the vending machine operator or multiple
11- retailer also holds a permit as a distributor or bonded direct marketer.
12 SEcTION 23. 139.34 (é’) of the statutes is amended to read:
13 139.34 (8) The holder of a warehouse permit is entitled to store cigarettes on
14 the premises described in the permit. The warehouse permit shall not authorize the
15 holder to sell cigarettes. Unstamped cigarettes stored in a warehouse for a
16 manufacturer, bonded direct marketer, or distributor may be delivered only to a
17 person holding a permit as a manufacturer or, distributor, or bonded direct marketer
18 ,  who is authorized by the department to purchase and affix tax stamps.
19 SECTION 24. 139.345 (1) (a) i(m'@.)} of the statutes{ as created by 2005 Wisconsin

20 T Act 25 §Act25,} is amended to read:

21 139.345 (1) (a) ;

22 as a direct marketer or solicit sales of cigarettes to consumers in this state by direct

23 marketing unless the person submits-te has obtained a permit from the department

24

25 : i ; i to _make such sales or
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solicitations. The person shall file an application for a permit under this subsection

with the department. in the manner prescribed by the department.

v S
SECTION 25. 139.345 (1) (b) of the statutes/ as created by 2005 Wisconsin Act

4 )’@ is amended to read:

5

16

'139.345 (1) (b) N@—-pefsanwmay~sell~~eigafe{tes--»-a&»desefibed-under—-t-his—seefeien
The department may not issue a permit to a person under par. (a) unless the person
certifies to the department, in the manner prescribed by the department, that the
person shall acquire stamped cigarettes from a licensed distributor or unstamped
cigarettes from the manufacturer thereof, pay the tax imposed under this subchapter
on all unstamped cigérettes and affix stamps to the cigarette packages or containers
as provided under s. 139.32 (1), store such packages or containers, and sell only such
packages or containers to consumers in this state by direct marketing; or acquire
cigarettes from a distributor, to the packages or containers of which stamps have
been affixed as provided under s. 139.32 (1), and sell only such packages or
contéiners to consumers in this state by direct marketing.

s
SECTION 26. 139.345 (1) (d) of the statutes/as created by isconsin Ac

17 ,}@'is amended to read:

18
19
20
21
22
23
24
25

139.345 (1) (d) Ne-person-may-sell-cigarettes-as-described-in-this-section The

department may not issue a permit to a person under par. (a) unless the person

certifies to the department, in the manner prescribed by the department, that the
person shall register with credit card and debit card companies; that the invoices and

all means of solicitation for all shipments of cigarette sales from the person shall bear

- the person’s name and address and the permit number of the permit ultimately

issued under this subsection; and that the person shall provide the department any

information the department considers necessary to administer this section.
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/

2
SecTION 27. 139.345 (3) (intro.) of the statutes{ as created by 2005 Wisconsii
is amended to read:

139.345 (3) (intro.) No person may sell cigarettes to éeﬂsameps a consumer in

this state unless the person does all of the following:

~ / | ,
SECTION 28. 139.345 (3) (a) (intro.) of the statutes/ as created by 2005 Wisconsin
is amended to read:

139.345 (3) (a) (intro.) Verifies the consumer’s name identity and address and

that the consumer is at least 18 years of age by any of the following methods:
g

SecTION 29. 139.345 (3) (a) 2. of the statutes/ as created by 2005 Wisconsin Ac

9@1&’ renumbered 139.345 (3) (a) 2. a. and/amended to read: J— e {"f)&m — ﬁ
S/t DY Weaan -

e o
i R
139.345 (3) (a) 2. @LT he person receives from the consu?ér at the time of  /

purchase, a copy of -a-gevernment-issued an identification card;.

3) 5{,&)}2/@ e@%sﬁa{u@s is-created Eogjead

ﬁle name spec1f;led on the

e PRI

(hame of the consumeﬁ{ W%

s e

chmw 311 3@ 345 Q) @)Jm&e&;%he
3

84 3)%&) % c% ;f'fle birth date on the identification card &@1:1;1.@5 that the
I

;consumer is at least 18 years of age

SECTION 32 139 345 (7) (a) of the statutes{ as created by 2005 Wisconsin Ac
@is amended to read:

139.345 (7) (a) No person may deliver a package of cigarettes sold by direct

marketing to a consumer in this state unless the person making the delivery receives

-a-government-issued an identification card from the person receiving the package

and verifies that the person receiving the package is at least 18 years of age. If the

person receiving the package is not the person to whom the package is addressed, the
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person delivering the package shall have the person receiving the package sign a
statement that affirms that the person to whom the package is addressed is at least

18 years of age.
Ve

¥

SecTiON 33. 139.345 (8) of the statutes is created to read:

139.345 (8) (a) No person may sell cigarettes to consumers .in this state by direct
marketing unless the tax imposed under s. 139.31 (f)/ is paid on the cigarettes and
stamps are affixed to the cigarette packages or containers as provided under s.
139.32.

(b) No person may sell cigarettes to consumers in this state by direct marketing
unless the cigarette brands are approved by the department and listed in the
directory of certified tobacco product manufacturers and brands as provided under

D
o

SECTION 34. 139.345 (9) of the statutes is created to read:

v/

139.345 (9) Any person who, without having a valid permit under sub. (1), sells
or solicits sales of cigarettes to consumers in this state by direct marketing shall pay
a penalty to the department of $5,000 or an amount that is equal to $50 for every 200
cigarettes, or fraction of 200 cigarettes, sold to consumers in this state by direct
marketing, whichever is greater.

SecTION 35. 139.345 (10) of the statutes is created to read:

139.345 (10) (a) No sale of cigarettes to a consumer in this state by direct
marketing may exceed 10 cartons for each invoice or 20 cartons in a 30—day period
for each purchaser or address.

(b) Any person who sells cigarettes in an amount that exceeds the amounts

allowed under par. (a) shall pay a penalty to the department of $5,000 or an amount
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that is equal to $50 for every 200 cigarettes, or fraction of 200 cigarettes, sold in
excess of the amounts allowed under par. (a), whichever is greater.

() Any person who purchases cigarettes in an amount’ that exceeds the
amounts allowed under par. (a) shall apply for a permit under s. 139.34{111(1 shall pay
a penalty to the department of $25 for every 200 cigarettes, or fraction of 200
cigarettes, purchased in excess of the amounts allowed under par. (a).

SECTION 36. 139.37 (lv)/ (a) of the statutes is qmended to read:

139.37 (1) (a) No perSon shall sell cigarettes ‘or %ake-eicdefsier—agaaceietes—fef
resale Solicit cigafette sales in this state @P&ﬂy%ﬂﬁﬂ&f%&m%@&%h@&t
ﬁ}?&t—ebtammg—a unless the person has filed an application for and obtained a valid

~
certificate under s. 73.03 (50) and a salesperson’s permit from the department of

revenue. No-manufacturer-or permittee shall authorize any person to sell cigarettes
or take-erders-for-eigarettes solicit cigarette sales in this state without-first-having

such-person-seeure unless the person has filed an application for and obtained a valid

v
application for and obtained a valid certificate under s. 73.03 (50) and a valid permit

v
under s. 139.34. The department shall issue the required number of permits to

manufacturers-and permittees who hold a valid certificate issued under s. 73.03 (50).
Salespeirzas s
Each application for a/};rmit shall disclose the name and address of the employer
/ ’ vase Selliag o
or the person for whom the sale%répon is/soliciting and such permit shall remain

effective only while the salesperson represents such named employer or person. If

such salesperson is thereafter employed by another manufacturer-or-permittee
person, the salesperson shall obtain a new salesperson’s permit. -Each-manufacturer
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v Tbunployecok any sk salesperson
1 -and-permittee-shall notify the department within 10 days after the resignation or

2 dismissal of a‘ny—s{eh ngjgﬁi}son he—lémg%*permﬁ@
3 SEcTiON 37. 139.40 (1)\/0f the statutes is amended to read:
4 139.40 (1) All cigarettes acquired, owned, imported, possessed, kept, stored,
5 made, sold, distributed or transported in violation of this chapter or s. 13425, and
6 all personal property used in connection therewith is unlawful property and subject
7 to seizure by the secretary or any peace officer. All cigarettes seized for violating s.
8 139.31 (4) or (5) shall be destroyed.
9 - SEcTION 38. 139.40 é) of the statutes is amended to read:
10 139.40 (2) ‘
11 the-tax-has-net-been-paid Cigarettes that are se seized they as provided under sub.
12 (1) may be given to law enforcement officers to use in criminal investigations or sold
13 to qualified buyers by the secretary, without notice. If the cigarettes are sold, after
14 deducting the costs of the sale and iehe—keéping of storing the property, the proceeds
15 of the sale shall be paid into the state treasury. If the secretary finds that such
16 cigarettes niay deterioréte or become uhfit for use in criminal inveétigations or for
17 sale or that those uses would otherwise be impractical, the secretary may order them
18 destroyed or give them to a charitable or penal institution for free distribution to
19 patients or inmates.

v/

20 SECTION 39. 139.44 (1m) of the statutes is amended to read:
Hoos
?g/

21 g\\139.44 (Im) Any person who falsely or fraudulently tampers with a cigarette
722)

\32/ me%eﬁéimgrgssion machine in order to evade the tax under s. 139.31 is guilty of a

23 Class G felony.

e
24 SECTION 40. 139.44 (2) of the statutes is amended to read:
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139.44 (2) Any person who makes or signs any false or fraudulent report or who
attempts to evade the tax imposed by s. 139.31 or 139.76, or who aids in or abets the
evasion or attempted evasion of that tax may-be-fined-not-more-than-$10,000-or
imprisoned-for-not-anore-than-9-menths-or-beth, is guilty of a Class H felony. /

SEcTION 41. 139.42/(3) of the statutes is amended to read:

139.44 (3) Any permittee or licensee who fails to keep the records required by
ss. 139.30 to 139.42 or 139.77 to 139.82 shall be fined not less than $160 $500 nor

more than $500 $1.000 for the first offense and shall be fined not less than $1.000

nor more than $5.000 or imprisoned not more than 6-menths 180 days or both foréhe%
2nd or subsequent offense. |

SECTION 42. 139.4:24) of the statutes is amended to read:

139.44 (4) Any person who refuses to permit the examination or inspection
authorized in s. 139.39 (2) or 139.83 may be fined not mere less than $500 nor more
than $1.000 or imprisoned not more than 90 180 days or both. Such refusal shall be
cause for immediate suspensien-or revocation of permit or license by the secretary.

SEcTION 43. 139.44 b(/5) of the statutes is amended to read:

139.44 (5) Any person who violates any of the provisions of ss. 139.30 to 139.41
or 139.75 to 139.83 for which no other penalty is prescribed shall be fined not less
than-$100-ner more than $1;000 $10.000 or imprisoned not less-than-10-days-ner
more than 90-days 9 months or both.

SECTION 44. 139.4‘; (6) of the statutes is amended to read:

139.44 (6) Any person who violates any of the rules of the department shall be
fined not less than $100 $500 nor more than $500 $1.000 or be imprisoned not more
than 6 9 months or both.

o
SECTION 45. 139.44 (6m) of the statutes is created to read:
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139.44 (6m) Any person who manufactures or sells cigarettes in this state
without holding the proper permit issued under this subchapter is guilty of a Class
I felony.

SECTION 46. 139.44 L“(/’;) of the statutes is amended to read:

139.44 (7) In addition to the penalties imposed for violation of ss. 139.30 to
139.41 or 139.75 to 139.83 or any of the rules of the department, the permit of any

person convicted of a 2nd or subsequent offense shall be automatically revoked and

he-or-she the person shall not be granted another permit for a period of 2 5 years
following such revocation. |
v
SecTION 47. 139.75 (2) of the statutes is amended to read:

139.75 (2) “Consumer” means any individual who receives tobacco products for

his or her personal use or consumption or any persen individual who has title to or

possession of tobacco products in-sterage for use-or-other-consumption-in-thisstate

any purpose other than for sale or resale.

{ I

SECTION 48. 139.75%@ of the statutes is created to read: ~§ ales ot

139.75 (3g) “Direct marketer” means any person whosolicits/%or sells tobacco
products to consumers in this state by direct marketing.

SECTION 49. 139.75x(3r) of the statutes is created to read:

139.75 (3r) “Direct marketing” means publishing or making accessible an offer
for the sale of tobacco products to consumers in this state, or selling tobacco products
to consumers in this state, using any means by which the consumer is not physically

present on a premise that sells tobacco products.

v
SecTION 50. 139.75 (4) (a) of the statutes is amended to read:
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139.75 (4) (a) Any person in this state engaged in the business of selling tobacco
products in-this-state who brings, or causes to be brought, into this state from outside

the state any tobacco products for sale;
Ve
SEcCTION 51. 139.75 (4) (c) of the statutes is amended to read:

139.75 (4) (c) Any person outside this state engaged in the business of selling
tobacco products eutside-this-state who ships or transports tobacco products to

retailers in this state to be sold by those retailers.

S
SECTION 52. 139.75 (4) (cm) of the statutes is created to read:

139.75 (4) (cm) Any person outside this state engaged in the business of selling
tobacco products who ships or transports tobacco products to consumers in this state.

SecTION 53. 139.75 (4n) of the statutes is created to read: _
139.75 (4n) “Identification card” has the meaning given in s. 134.66 (1) (c).
‘ e
SecTION 54. 139.75 (7) of the statutes is amended to read:

139.75 (7) “Retail outlet” means each place of business from which tobacco

products are sold to consumers by a retailer.
e
SecTION 55. 139.75 (8) of the statutes is amended to read:

139.75 (8) “Retailer” means-any-person-engaged-in-the-business-of-selling
v’

tobacco-products-to-ultimate-eonsumers has the meaning given in s. 134.66 (1) (g).
e
SECTION 56. 139.76 (3) of the statutes is created to read:
Ve
139.76 (3) Except as provided in sub. (2), no person may possess tobacco

'
products in this state unless the tax imposed under sub. (1) is paid on such tobacco

products.

e
SEcCTION 57. 139.78 (1m) of the statutes is created to read:
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1 139.78 (1m) Except as provided in s. 139.76 (< no person other than a
2~ distributor with a valid permit under s. 139.}{/9 may import into this state tobacco -
3 products for which the tax imposed under s. 139.76 (ly; has not been paid.
4 SECTION 58. 139.79 Eitle) of the statutes is amended to read:
5 139.79 (title) Permits;-distributor;subjobber.
6 SECTION 59. 139.79v(/1) bf the statutes is amended to read:
7 139.79 (1) No person may engage in the business of a distributor, direct
8 marketer. or subjobber of tobacco products at any place of business unless that
9 person has filéd an application for and obtained a permit from the department to
10 engage in that business at such place. -
11 SECTION 60. 139.79 (g of the statutes is amended to read:
12 139.79 (2) Section 139.34 (1) {b} (c) to (f), (4) and (9) applies to the permits under
13 this section.
| 14 SECTION 61. 139.795 of the statutes is created to read:
15 139.795 Direct marketing. (1) (a) No person may sell tobacco products by
16 direct marketing to consumers in this stéte as a direct marketer or solicit sales of
17 tobacco products to consumers in this state by direct‘marketing unless the person has
18 obtained a permit from the department to make such sales or solicitations. The
19 person shall file an application for a permit under this subsection with the
20 department, in the manner prescribed by the department. v
21 | (b) No person may be issued a permit under this subsection unless the person

22 holds a valid distributor’s permit under s. 139.79. Section 139.34 (1) (c) to (), (4), and
23 (9), as it applies to permits issued under s. 139.34, applies to permits issued under

24 this subsection. yeayd v
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1 () No person may be issued a permit under this subsection unless the person

2 certifies to the department, in the manner prescribed by the department, that the

3 person shall reglster with credxt card and deblt card companies; that the invoices and

4 all means of solicitation for all shipments of tobacco product sales from the person

5 shall bear the person’s name and address and the permit number of the permit

6 ultimately issued under this subsection; and that the person sﬁall provide the

7 department any information the department considers necessary to administer this

8. section.

9 (2) No person may sell tobacco products to consumers in this state by direct
10 marketing unless the tax imposed under s. 139.76, and under s. 77.52 or 77.53, has
11 been paid with regard to such products.

12 (3) No person may sell tobacco products to a consumer in this state by direct
13 marketing unless the person does all of the following:

14 (a) Verifies the consumer’s idéntity and address and that the consumer is at
15 Ieast-18 years of age by any of the following methods:

16 1. The person uses a database that includes information based on public
17 records. X ;:z;e“m Ces ‘%«%“‘i’w D,

i

18 2”3/} The person péceives from the consumer, he time of purchase, a copy of

19 an identification card;
20 /,b {,Tfle name specified on the identification card matches the name of the %
21 consumet; o Dimd i ”j?;‘

22 /éft?ﬂe b1rth date on the 1de1%§ﬁcatmn card werifies that the consumer is at least }

23 18 years ofagé A tad i enTng

24 3. The person uses a mechanism, other than a mechanism specified under subd.

25 1. or 2., that is approved by the department.
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(b) Obtains from the consumer, at the time of purchase, a statement signed by
the consumer that confirms all of the following:

1. The consumer’s name, address, and birth date.

2. That the consumer understands that no person who is under 18 years of age
may purchase or possess tobacco 'products or falsely represent his or her age for the
purpose of receiving tobacco products, as provided under s. 254.92.

3. That the consumer understands that any person who, for the purpose of
obtaining credit, goods, or services, intentionally uses, attempts to use, or possesses
with intent to use, any personal identifying information or personal identification
document of an individual, including a deceased individual, without thé
authorization or consent of the individual and by representing that he or she is the
individual, that he or she is" acting with the authorization or consent of the
individual, or that the information or document belongs to him or her, is guilty of a
Class H felony, as provided under s. 943.5,01. )

| (4) Any person who, without having a valid permit under sub. (1), sells or
solicits sales of tobacco products to consumers in this state by direct marketing shaﬂ
pay a penalty to the department of $5,000 or an amount that is equal to 50 percent
of the tax due on the tobacco products the person sold, without having a valid permit
under sub. (1), to consumers in this state by direct marketing, whichever is greater.

(5) (@ No person may deliver a package of tobacco products sold by direct
marketing to a consumer in this state unless the person making the delivery receives
an identification card from the person receiving the package and verifies that the
person receiving the package is at least 18 years of age. If the person receiving the

package is not the person to whom the package is addressed, the person delivering
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1 the package shall have the person receiving the package sign a statement that
2 affirms that the person to whom the package is addressed is at least 18 years of age. v/
3 (b) No person may deliver a package of tobacco products to a consumer in this
4 state unless the seller of the tobacco products provides proof to the person making
) the delivery that the seller has complied with all requirements under this v/
6 subchapter. A seller shall have no course of action against any person who refuses o
7 to deliver tobacco products as provided under this paragi‘%ph.
8 SECTION 62. 139.819/11) of the statutes is amended to read:
9 139.81 (1) No person may sell or-take-orders-for tobacco products for-resale or

10 solicit sales of tobacco products in this state fer-any-manufacturer-or-permittee

11 unless the person has filed an application for and obtained a valid certificate under
12 s. 73.03 (50) and a salesperson’s permit from the department. No manufacturer-or
13 permittee shall authorize any person to sell er-take-erders-for tobacco products or

14 solicit sales of tobacco products in this state unless the person has filed an application

]

15 for and obtained a valid certificate under s. 73.03 (50) and a salesperson’s permiit.
féi%i; mﬁﬁ‘%g‘ ’3§§§9S &é{:
16 No person may authorize the saleg or_solicitation ofAtobacco Dmducts in this state
the &
17 unless the person has filed an application for and obtained a valid certificate under

Sasg’f PRI Sen %

18 s. 73.03 (50) and a valid permit under s. 139. 79 Each application for %fperm:tt shall’

19 disclose the name and address of the employer or the person for whom the
_ selling o

20 salesperson_is| soliciting and shall remain effective only while the salesperson
A

21 represents the named employer or person. If the salesperson is thereafter employed

22 by another manufacturer-or-permittee person the salesperson shall obtain a new

%

23 salesperson’s permit. M%@p%@shaﬂ notlfy the department
e \é

24 within 10 days after the resignation or dismissal of any Salesperson helémg—a—ﬁeffmt/
v ,
25 SECTION 63. 139.81 (2) of the statil/t,@s' is amended to read:

L ﬁ’w?%gsﬁf O Gy Sutia ale ggwgwﬁ

T S
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139.81 (2) Section 139.34 (1) (b} (c) to (e) applies to the permits under this
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Section #. 100.20 (1n) of the statutes is amended to read:

100.20 (1n) Itis an unfair method of competition or an unfair trade practice for any person to sell

cigarettes to consumers in this state in violation of s. 139.34

RS s

s

f%ﬁ History: 1975 c. 308; 1985 a. 284; 1993 a. 158, 496; 1997 a. 229; 2001 a. 16, 102; 2003 a. 326; 2005 a. 25, 45.
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Whase of ¢ garettes or tobacco products fro nis or hqr vepding machine by a person under

o aAW,f% j’ g’
the age of 18 if the vending machine operator was unaware of the purchase.

History: 1987 a.336; 1989 2. 31; 1991 a. 95; 1993 a. 210, 312; 1995.a. 352; 1997 a. 214;-1999 a. 9; 2001 a. 75; 2003
a. 326; 2005 a. 25.
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Section #. 139.86 of the statutes is amended to read:

139.86 Prosecutions by attorney general. Upon request by the secretary of revenue, the attorney

general may represent this state or assist a district attorney in prosecuting any case arising under this

subchapter. ,{\%& oMLy ggp,g@ ’ Zﬂyk“i Grny ﬁf’x:féf% NECLSEa .fig?

v /

History: 1985 a. 302. /7 3 | Il
" Latpee. 5. 139,775
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Section #. 1,39.46/ f the statutes is to read
;3? = %’“‘?

/
M&f Lists. The department shall compile and maintain a list.of direct marketers who have com-
(29 95T
plied with the requirements of s. Wd a list of direct marketers who the department knows
have not complied with such requirements. The department shall provide copies of the lists

. . . . . &
described under this section to the attorney general and to each person who delivers Wto

i

-

consumers in this state that are sold by direct marketing under s.

History: 2005 a. 25.

jkreye(unx002) Fri-Dec—8-2006 10:06 am
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(«)
Section #. 995.12 (5)fof the statutes is amended to read:

995.12 (5) ,4 ' 8. (a) License revocation and civil penalty. Upon a

determination tat a distributor has violated sub. (2) (c), the department may revoke-«g/;su%pea‘g the
license of the distributor in the manner provided under s. 139.44 (4) and (7). Each stamp affixed
and each sale of cigarettes or offer or possession to sell cigarettes in violation of sub. (2) (c) shall
constitute a separate violation. For each violation the department may also impose a forfeiture in

an amount not to exceed the greater of 500% of the retail value of the cigarettes or $5,000.

sy

or sal%glgs state, in violation of sub. (2) (c) shall be deemed contraband and such agarettesfshall

S i

f
{

iand not resold. R\\

g% (¢) Injunction. The attorney general on behalf of the department may seek an injunction to

|
restram a threatened or actual violation of sub (»2) (C) or fallure to comply with sub. (4) (a) or (d)

L%y a distributor and to compel the distributor to compl those subsections.

' (d) Unlawful sale and distribution. It shall beuﬁlawful for ;ﬁerson to sell or distribute cigarettes

or acquire, hold, own, possess, transportgl port, or cause to be 1mported c1garettes that the person

Lnows or should know are 1ntenﬁed for distribution or sale in the state in v1ola‘t10n of sub. (2) (c)

Sectlon 139.44 (7), as ;&aﬁies to violations under subchs. I and III of ch. 139, apphes t;o a Vlolatuong

Af

@f this paragraph '

.,\7

\\ E

(e) U}efazr and deceptive trade practice. A person who violates sub. (2) (c) engages in an unfair

| (b) Contraband and seiziire.~Any cigarettes that have been sold, offered for sale or possesiefd““

5
H

lbe subject to selzuf&@s prov1ded under s. 139.40. All cigarettes that are seized shall be’ destroyed
/

N

and deceptwe trade practice in violation of s. 100.20.

History: 2003 a. 73; 2005 a. 155 s. 32; Stats. 2005 s. 995.12.

jkreye(unx002) : Fri-Dec-8-2006  9:51 am
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DRAFTER’S NOTE LRB-0719/1dn
FROM THE JK:cjs:pg
LEGISLATIVE REFERENCE BUREAU

December 8, 2006

Please review this draft carefully to ensure that it is consistent with your intent. This
draft is similar to 2005 Assembly Bill 1170. Do you want the draft to first apply to sales
made on the effective date of the bill to avoid any enforcement issues that may arise
with regard to items shipped, but not yet received, before the effective date of the bill?

Joseph T. Kreye

Legislative Attorney

Phone: (608) 266-2263

E-mail: joseph.kreye@legis.wisconsin.gov



RE: Direct Marketing proposal and drafting language Page 1 of 2

Kreye, Joseph

From: Easton, Darren - DOA

Sent: Tuesday, January 09, 2007 11:54 AM

To: Kreye, Joseph

Subject: LRB Draft 0719/1 - Direct Marketing proposal and drafting language

Attachments: LRB Draft: 07-0719/1 Direct marketing of cigarettes and tobacco products; Direct Mkt-Changes AB
1170.doc; Direct Marketing 01-03-07.doc

Joe,

DOR forward me the attached documents for additional language to be incorporated in the Direct Marketing of Cigarettes
draft. One is written as changes to AB 1170 (LRB 4254).

With respect to the question from your drafter’s note, DOR wants the draft fo first apply to sales made on the effective
‘date of the bill to avoid any enforcement issues that may arise.

Darren
6-7597

From: Brennan, Audra D [mailto:audra.brennan@dor.state.wi.us]
Sent: Monday, January 08, 2007 11:09 AM

To: Easton, Darren - DOA; Easton, Darren - DOA

Subject: FW: Direct Marketing proposal and drafting language

In answer to LRB's questions, yes, the draft should first apply to sales made on the effective date of the bill to avoid any
enforcement issues that may arise.

Our updated version also has some changes related to the unfair sales act -as suggested by those who reviewed it.

From: Brennan, Audra D

Sent: Monday, January 08, 2007 9:24 AM

To: Crane, Lili B

Cc: Timmons, Anthony; Gates-Hendrix, Sherrie

Subject: FW: Direct Marketing proposal and drafting language

Can you provide answers.to Darren's inquiry below? Did you get a copy of the drafter's questions from Anthony?

From: Easton, Darren - DOA [mailto:Darren.Easton@Wisconsin.gov]
Sent: Saturday, January 06, 2007 9:03 AM

To: Brennan, Audra D - DOR

Cc: Gates-Hendrix, Sherrie L. - DOR; Timmons, Anthony A - DOR
Subject: RE: Direct Marketing proposal and drafting language

<<LRB Draft: 07-0719/1 Direct marketing of cigarettes and tobacco products>>

Before | send this off to Joe, do you have an answer for him regarding his question about enforcement in his drafter's
note? Or any other comments about his draft?

Also, is the only difference in the recommended changes section between this document and the one you gave me in
November the 41 bullet about waiving penalties?

Thanks,

01/09/2007



RE: Direct Marketing proposal and drafting language Page 2 of 2

Darren

From: Brennan, Audra D [mailto:audra.brennan@dor.state.wi.us]
Sent: Friday, January 05, 2007 5:37 PM

To: Easton, Darren - DOA; Easton, Darren - DOA

Cc: Gates-Hendrix, Sherrie L - DOR

Subject: FW: Direct Marketing proposal and drafting language

Here is the direct marketing piece for the budget - | have not had a chance to go through myself in detail, but wanted to
get it to you. It should be pretty solid.

From: Crane, Lili B
Sent:  Wednesday, January 03, 2007 1:16 PM
To: . Gates-Hendrix, Sherrie; Brennan, Audra D; Timmons, Anthony
Cc:  Zwettler, Charles R; Hanson, Jeffrey W
" Subject: Direct Marketing proposal and drafting language
This has been approved by Diane.
<< File: Direct Marketing 01-03-07.doc >> << File: Direct Mkt-Changes AB 1170.doc >>
Lili Best Crane
Deputy Administrator
Income, Sales & Excise Tax Division
Wisconsin Department of Revenue

(608) 266-8025

01/09/2007
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Changes to AB1170 Jhi N

Seetion 17 P8 L12-14
139.34(1)(c)(intro) Subject to ss. 111.321, 111.322 and 111.335, no permit under this
section may be granted to any person whom any of the following applies:

tion 18 and 19 P8 L15-19 is replaced by the following: -
Repeal and amend 139.34(1)(c) 1, 2, 3,4, 5,6, 7 P
134(1)(c)1. The person has an arrest or conviction record f{f
139.34(1)(c)2. The person has habitually been a law offender or has been convicted of a
felony unless duly pardoned.
134.34(1)(c)3. The person does not hold a permit under s. 77.52(9), if the person is a
retailer.
139.34(1)(c)4. The person is not 18 years of age or older.

- Section33P12L 12
139.345(8) (b) No person may sell cigarettes to consumers in this state by direct

arketing unless the cigarette brands are approved by the department and listed in the
directory of certified tobacco product manufacturers and brands as provided under s. 8-
995.12 (2) (b).

139.40 (2) of the statutes is amended to read
139.40 (2) it vhi
Het—been—pmd—Clqarettes that are so selzed they as provnded under sub 1 may be glven
to law enforcement officers to use in criminal investigations or sold to qualified buyers by
the secretary, without notice. If the cigarettes are sold, after educting the costs of the
sale and the-keeping of storing the property, the proceeds of the sale shall be paid into
the state treasury. If the secretary finds that such cigarettes may deteriorate or become
unfit for use in criminal investigations or for sale or that those uses would otherwise be

impractical, the secretary may order them destroyed, orgive-them-to-a-charitable-or
penanstitution-for-free-distribution-to-patients-orinmates-

d to AB1170

SECTION X. S. 100.30(2)(c)1.b is amended to read:

b. For every person holding a permit as a bonded direct marketer as defined in s.
139.30(1d), a distributor as defined in s. 139.30(3) or as a multiple retailer as defined in
s. 139.30(8), with respect to that portion of the person’s business which involves the
purchase and sale of cigarettes “cost to wholesaler” means the cost charged by the
cigarette manufacturer, disregarding any manufacturer’s discount or any discount under
8. 139.32(5), pius the amount of tax imposed under s. 139.31. Except for a sale at
wholesale between wholesalers, a markup to cover a proportionate part of the cost of
doing business shall be added to the cost to wholesaler. in the absence of proof of a
lesser cost, this markup shall be 3% of the cost to wholesaler as set forth in this

subd. 1. b.




SECTION Y. S. 100.30(2)(L) is amended to read:

“Wholesaler” includes every person acting as bonded direct marketer as defined under
/8. 139.30(1d), holding a permit as a multiple retailer under s. 139.30(8) and every person

engaged in the business of making sales at wholesale, other than sales of motor vehicle

fuel at wholesale, within this state except as follows:

1. Inthe case of a person engaged in the business of selling both at wholesale and at

retail, “wholesaler” applies to that portion of the person’s business involving the

purchiase and sale of cigarettes and to any wholesale portion of that person’s business.
~"In the case of a person acting as a bonded direct marketer as defined under s.
139.30(1d) or holding a permit as a multiple retailer as defined in s. 139.30(8),
“‘wholesaler” applies to that portion of the person’s business involving the purchase and
sale of cigarettes and to any wholesale portion of that piggpn’s business.

Create
1439.795 (6) All packages of qigaxgﬁeﬁ[shipped to consumers in this state shall be clearly
abelled * TOBACCO PRODUCTS” on the outside of such packages.

eate
139.345(11) Agent for service of process.
(a) Requirement for agent for service of process. Any nonresident or foreign direct
marketer that has not registered to do business in this state as a foreign corporation or
business entity shall, as a condition precedent to having permit under s. 139.34(1),
appoint and continually engage the services of an agent in this state to act as agent for
the service of process on whom all processes, and any action or proceeding against it
concerning or arising out of the enforcement of this section and s. 139, may be served in
any manner authorized by law. That service shall constitute legal and valid service of
process on the direct marketer. The direct marketer shall provide the name, address,
phone number, and proof of the appointment and availability of the agent to the
~Department of Revenue.

(b) Notification of termination of agent. The direct marketer shall provide notice to the
Department of Revenue 30 calendar days before termination of the authority of an agent
under par. (a) and shall provide proof to the satisfaction of the Department of Revenue
of the appointment of a new agent no less than 5 calendar days before the termination of
an existing agent appointment. In the event an agent terminates an agency
appointment, the direct marketer shall notify the Department of Revenue of that
termination within 5 calendar days and shall include proof to the satisfaction of the
Department of Revenue of the appointment of a new agent.

(c) Service on secretary of state. Any direct marketer whose cigarettes are sold in this
state, who has not appointed and engaged an agent as required in this subsection, shall
be considered to have appointed the secretary of state as that agent and may be
proceeded against in courts of this state by service of process upon the secretary of
state provided, however, that the appointment of the secretary of state as that agent
oes not satisfy the condition precedent for having the permit required under 139.34(1).
( /Create -1
\/ 139.795(6) Agent for service of process.
(a) Requirement for agent for service of process. Any nonresident or foreign direct
marketer that has not registered to do business in this state as a foreign corporation or
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business entity shall, as a condition precedent to having permit under s. 139.34(1),
appoint and continually engage the services of an agent in this state to act as agent for
the service of process on whom all processes, and any action or proceeding against it
concerning or arising out of the enforcement of this section and s. 139, may be served in
any manner authorized by law. That service shall constitute legal and valid service of
process on the direct marketer. The direct marketer shall provide the name, address,
phone number, and proof of the appointment and availability of the agent to the
Department of Revenue.

(b) Notification of termination of agent. The direct marketer shall provide notice to the
Department of Revenue 30 calendar days before termination of the authority of an agent
under par. (a) and shall provide proof to the satisfaction of the Department of Revenue

of the appointment of a new agent no less than 5 calendar days before the termination of

an existing agent appointment. In the event an agent terminates an agency

appointment, the direct marketer shall notify the Department of Revenue of that

termination within 5 calendar days and shall include proof to the satisfaction of the
Department of Revenue of the appointment of a new agent. ;j ﬁfi% ir g @@j yAuy

(c) Service on secretary of state. Any direct marketer whose ngaret-tgé are sold in this
state, who has not appointed and engaged an agent as required in this subsection, shall
be considered to have appointed the secretary of state as that agent and may be
proceeded against in courts of this state by service of process upon the secretary of
state provided, however, that the appointment of the secretary of state as that agent
does not satisfy the condition precedent for having the permit required under 139.3?4(1).

;”/ 7 ?

\ / Create 139.75(5s) to read:

139.75 (5s) “Person” means any individual, sole proprietorship, partnership, limited
liability company, corporation, or association, or any owner of a single owner entity that
is disregarded as a separate entity under ch. 71.

Create 134.65(6) to read:

EXCEPTIONS TO PENALTIES. No penalty is required under secs. 134.65(5), 139.345,
and 139.44 if any of the following conditions apply:

(a) The secretary of revenue determines that because of inadvertence or mistake, or
other unusual circumstances it is not equitable to impose the penalty.

(b) The failure to follow the statute was due to good cause and not due to neglect.



